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Executive Summary

Tanzania is a relative newcomer to managing large-scale extractive sector operations.
Small-scale mining has been going on in the country for over a hundred years, and to date,
Tanzania is predominantly a mining country with both small and increasingly large-scale
operations. It is already Africa’s fourth biggest gold producer? but also has a wide range of
other mineral resources. There is potential for Tanzania's diversified mining sector to
contribute as much as US$2.5 billion in fiscal revenues in the coming years.” In addition,
the past few years have seen significant increases in exploration for gas and oil along the
coast, with recent discoveries of offshore gas reserves in deep-water off the coast bordering
Mozambique in the south-east. So far, no major crude oil discovery has been made. The
recent discovery of significant natural gas reserves and potential revenues from a proposed
liquefied natural gas (LNG) plant, will “dwarf” most other sources of government revenue,
but even without the LNG project, “the potential derived benefits [of the natural gas
discoveries] in the form of electrification and industrial development are exhilarating.">

Like its other East African neighbours, Tanzania is coming to grips with the fact that
extractive industries are expected to become an important engine of growth in the country,
with the potential to substantially contribute to development in the country. As Tanzania is
currently ranked 151 out of 188 in the Human Development Index,* the contribution may
fundamentally alter the politics and economy of the country, even if there is a slowdown or
cancellation of some of the current projects.” The opportunities are enormous, as are the
challenges. Anticipated revenue will be a short-lived phenomenon that needs to be
effectively captured and managed to ensure that revenues realised are used to raise and
sustain standards of living for Tanzanians - both present and future generations.

These are challenges facing any nation that is emerging as a new extractive sector
producer.® Contextualizing these challenges in Tanzania, there are clear strengths to play to
in building a sustainable resource sector but also clear challenges. For a country with
endemic poverty, high rates of youth unemployment, high illiteracy levels, inadequate
infrastructure and unequal provision of health and education, the years it will take to bring
major extractive production on line may seem like a long time to a large population eager
for development. However, the wait also gives the country time to strengthen what is a
clear advantage in its economic development policy — a diversified economy that does not
yet rely predominantly or even significantly on the extractive sector for its growth.

The extractive sector has not yet come to dominate the Tanzanian view of itself. The
country's new Vision 2025 document (only the third since independence) does not mention
the extractive sector. The Second National Strategy for Growth and Reduction of Poverty
(2010/11 - 2014/15) (known as MKUKUTA Il in Kiswahili)” recognises mining as a sector
that has a great potential to contribute to gross domestic product (GDP) if sustainably
exploited and efficiently managed. This requires enforcing security and adherence to laws
and regulations concerning environmental and labour standards, and occupational health,
and safety at workplaces.® Oil and gas are mentioned within the context of energy
production. The improvement of human rights, good governance and accountability are
given prominence within the Plan.
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Tanzania’s Five Year Development Plan 2011/12 — 2015/16, implementing Vision 2025,
highlights five priority areas for development, but extractives is not one of them.? The Plan
does cover mining, noting that “Tanzania is poised to be one of the mining giants of Africa,
owing to its mineral resources endowment.”*® Noting that despite this, the mining sub-
sector currently contributes only minimally to economic development, the Plan highlights
the five year Sustainable Mineral Resource Management Project (SMRMP) with the World
Bank which is designed to strengthen government capacity to manage the sector by
fostering good governance, accountability and transparency, and managing the negative
soil and environmental impacts of pollutants.'* This signals an important understanding
underpinning the government’s approach to the sector: the impacts of the sector on
sustainable development must be addressed alongside the sector’s potential for
contributing to the country’s economic development. Scaling up investments in energy
infrastructure and leveraging the country’s natural gas reserves is also featured in the Five
Year Development Plan.*

Mining and gas are seen as playing an important role in the country’s development and
industrialisation, because they will be a major source of Government revenue for productive
and social investments and because they can provide inputs to energy power plants,
thereby solving the shortage of energy supply** that has hampered the country for so long.
At the same time, the Five Year Development Plan emphasizes the critical importance of
good governance and rule of law in the process of creating wealth, sharing benefits and
ensuring Tanzanians are empowered with the capacity to make their leaders and public
servants accountable. The “aspiration embodied in Vision 2025 is to have good governance
permeate the national socio-economic structure, thereby ensuring a culture of
accountability."** Enhancement of human rights and administrative justice is one of the
core goals of the Development Plan.®

Recent discoveries have increased expectations among citizens over potential revenues from
gas discoveries in particular. Increases in gold production fuelled robust economic growth,
but the benefits of the resource-induced growth were not widely shared. In particular, the
employment impact of mining was quite small, which was not adequate to reduce rural
poverty. Closer to home, communities expect jobs and spillover support from extractive
sector development within their areas. There are already ongoing public debates about
whether the State receives a ‘fair share’ from its extractive deals, and how revenues are
being used to the benefit of citizens. This signals that in parallel with the increasing
optimism and aspirations for the economic potential of a rapidly developing extractive
sector, there are also concerns related to the risks of adverse economic, social and
environmental impacts of the sector. Handled well, extractive resources can have a unifying
potential, by contributing to economic growth and prosperity and supporting the social
contract that binds societies together. Handled poorly, resource extraction can increase
inequality, entrench divisions between different groups, which potentially fuel conflict and
widen the gap between government and people.

Mitigating these challenges will require action by all stakeholders: government, extractive
sector companies, civil society organisations and independent oversight institutions.
Tanzania has entered the game more recently and has the opportunity to learn from the
experiences of others as well as from international best practice guidelines and
transparency initiatives. The Tanzanian Government’s task is to continue to review and
upgrade its policy and legal framework to ensure that it is driving the sector in a direction
that is productive while at the same time incorporating important principles of sustainable
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development and responsible business conduct to ensure the protection of affected people
and the environment. Responsible business conduct by extractive sector companies must
become the norm, rather than an add-on for foreign or large operators only. Sustained,
independent oversight of both private and public sectors as well as safe avenues to address
grievances will improve the transparency and accountability of the sector.

Tanzania has taken an important step forward in that direction by becoming the first
African country to join the Extractive Industries Transparency Initiative (EITI).2 In joining
the EITI, Jakaya Mrisho Kikwete, former President of Tanzania noted “[w/e are committed to
the EITI process because it is aligned with our policy of promoting transparency and
accountability in the management and use of our natural resources. It is critical for
promoting sustainable development and poverty eradication in the country.”* There is a
multi-stakeholder group leading EITI implementation, Tanzania EITI (TEITI) and the
initiative has been backed by both private sector and civil society participants since
Tanzania was accepted as an implementing country in 2009.*® Tanzania has also adopted
the Natural Resource Charter and is undertaking a benchmarking exercise.’ Tanzania is not
a member of the Voluntary Principles on Security and Human Rights, another multi-
stakeholder initiative designed to guide companies, public and private security in
maintaining the safety and security of their operations within an operating framework that
encourages respect for human rights.

Tanzania’s membership in the Open Government Partnership is also an opportunity to
reinforce an approach of openness, transparency and accountability.?® While some countries
have specifically linked their commitments on EITl to OGP, Tanzania's OGP plans focus on
the health, education and water sectors.?! As part of its OGP Action Plan, the Government is
organising joint sector reviews that involve public officials, civil society organisations
(CSOs), private sector and development partners. These have covered other sectors like
agriculture and water to date but not extractives.

The Norwegian Oil for Development Programme,?* the World Bank, and a number of other
donors have active programmes in the sector. The Government of Canada has organised an
extractive sector working group among donors. This support may help explain Tanzania's?
relatively high score on “Safeguards & Quality Controls” section of the Resource
Governance Index, but despite the support, it received a "weak" score of 50, ranking 27th
out of 58 countries because of poor performance on other components®* indicating that
there are still many improvements to put in place to improve extractive sector governance.
Tanzania ranks 117 of 68 on Transparency International’s Corruption Transparency Index —
a score that has been improving very slowly but consistently and one that puts it ahead of
its neighbours.?

The current Constitution of Tanzania does not provide a sufficiently detailed or robust bill
of rights. Talks on a new Constitution, long-stalled in discussions, provides the opportunity
to strengthen human rights protections in line with its more progressive neighbours on the
continent. The extractive sector policy and legal frameworks on the whole take into
consideration sustainable development considerations and show an awareness of the need
to address the environmental and social impacts of the sector, but not human rights
specifically. The sectoral laws do not make explicit reference to human rights issues. A
strengthened Constitution and more explicit consideration of human rights in extractive
sector legislation would give a more explicit mandate to government agencies and a far
clearer signal to extractive companies that this is a priority for the country.

Institute for Human Rights and Business | www.ihrb.org g


http://www.ihrb.org

Human Rights in Tanzania’s Extractive Sector: Exploring the Terrain
Executive Summary

For those who have been or will be impacted by the sector, a new Constitution will not solve
all the broader issues of weaknesses in judicial administration and significant delays and
impediments in seeking redress. There is a need to significantly improve the functioning of
the judicial system. The alternative avenues for administrative remedy are expected to help
in addressing certain types of complaints associated with the extractive sector (such as land
and environmental complaints), but they too have to prove that they can function
effectively.

As this Report, and the wide range of reports on the sector cited here and elsewhere attest,
while there are positive indicators for the general future direction of the extractives sector,
challenges remain for both the Tanzanian Government and companies in ensuring that the
sector does not result in harm to human rights but instead provides benefits for workers, for
neigbouring communities and the wider country.

Purpose of the Report

The Institute for Human Rights and Business (IHRB) East Africa Programme has focused on
building and sharing knowledge on responsible business conduct in the extractive sector in
several of East Africa’s newly emerging producer countries, drawing on lessons learned
from around the globe and the Institute’s broader extractives work. The work has focused
on research such as this report (the Report) and its twin report for Kenya? that draw
together an evidence base to provide for more informed interaction among participants in
the sector — the Government and Parliamentarians, the National Human Rights Institution
(NHRI), extractive sector companies and their business partners, civil society organisations,
trade unions and communities. The Report is particularly focused on supporting the NHRI
in understanding key emerging concerns about and from the extractive sector in Tanzania
and the actors involved so it can better target its actions to improving respect for human
rights in the sector.

This Report was carried out by the IHRB's Nairobi Process, in collaboration with Tanzania's
Commission for Human Rights and Good Governance (CHRAGG) — Tanzania's National
Human Rights Institution (NHRI) — through both desk-based and field research in areas host
to oil and gas (0O&G) and mining activities. The purpose of the Report is to provide a more
in-depth analysis of the many human rights issues and broader sustainable development
challenges associated with the rapidly evolving extractives sector. While many of the issues
are common to other countries with O&G and mining operations and vulnerable land-
dependent rural populations and governance challenges, the Report seeks to contextualise
these issues within the Tanzanian historical, political and economic context. The Report is
particularly focused on supporting the NHRI in understanding key emerging concerns about
and from the extractive sector in Tanzania and the actors involved so it can better target its
actions to improving human rights in the sector.

The Report is framed by the concept of “responsible business conduct” and the standards
that help define that conduct. The Report does not address technical operating standards
for the extractives sector. Instead, it is grounded in international standards relevant to
responsible business conduct, particularly those concerning impacts of business activities
on human rights. This is because there is an increasingly global expectation that
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businesses, big and small, should take responsibility for their adverse impacts on society —
human rights, social, environmental, ethical, and consumer concerns — whether or not
those impacts have been specifically addressed in national law. The UN Guiding Principles
on Business and Human Rights (“the UN Guiding Principles” or “UNGPs”)¥ are an
authoritative global standard that set out international expectations across the three-pillar
‘Protect, Respect and Remedy’ policy framework. The UNGPs were endorsed by the UN
Human Rights Council in 2011 and have been widely endorsed and applied by
governments, business and CSOs in the five years since adoption.?® The UNGPs framework
recognises the complimentary but distinct obligations that States and businesses have in
protecting and respecting human rights, as well as in providing effective remedy
mechanisms when those obligations are inadequately met. The UNGPs provide the first
globally agreed upon standard that sets out these roles.

The UN Guiding Principles on Business & Human Rights

Pillar 1: States’ duty to protect human rights against abuse by third parties,
including business, through a mix of policies, regulation and adjudication.

Pillar II: Companies’ responsibility to respect human rights by avoiding infringing
on the rights of others and address any harm to rights with which they are involved.

Pillar 111: Access to effective remedy where people’s human rights are harmed to be
provided through state, company and multistakeholder initiatives.

Structure of the Report

This Report looks at the three pillars of the UNGPs (see Box 1) to understand the state of
human rights in the extractive sector in Tanzania as follows:

Pillar | — The State Duty to Protect Human Rights: An in-depth analysis of existing and
proposed policy and legal frameworks that are applicable to the extractives sector. This
human rights analysis is based on relevant international human rights standards, the
Constitution’s Bill of Rights and international standards of responsible business conduct (in
particular the UNGPs). (See Chapter 2).

Pillar Il - The Corporate Responsibility to Respect Human Rights: Acknowledging
that oil & gas and mining have distinct impacts, the Report analyses the impacts of each
sector separately. The analysis draws on information about private sector extractive
operations in each sector in order to identify common trends of impacts on communities
across a range of extractive operations and where there are challenges for meeting the
corporate responsibility to respect human rights in the extractive sector. (See Chapter 3).

Pillar Il = Access to Remedy: Examining avenues for and experiences of individuals and

communities in addressing concerns and complaints, the Report pays particular attention to
enhancing the NHRI's capacity to understand, promote and protect human rights within the
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extractives sector, drawing from its constitutional and statutory mandate to address human
rights. (See Chapter 4)

Audiences

Government and Parliamentarians

This Report aims to help Tanzanian Government agencies and Parliamentarians working on
the extractive sector to better understand the current challenges facing the sector and those
affected by it. With more detailed and relevant information, new policies, laws and
contracts can be better structured to help prevent and mitigate potential harms involving
the sector and to reinforce the potential for positive outcomes, in line with the country’s
commitment to the United Nations Sustainable Development Goals.?’ Adequate attention to
longer-term impacts of the sector on society and human rights will support more equitable
growth and poverty reduction for the broader Tanzanian population.

Commission for Human Rights and Good Governance
(CHRAGG)

The NHRI, CHRAGG, has a Constitutional role to play in promoting human rights throughout
the country, using the full range of tools at its disposal. Given the expected increase in
extractive sector activities in the country, the Report is intended to support the CHRAGG in
improving its knowledge base about the sector and communities’ concerns so that it can be
better prepared to provide informed input on relevant policy and regulation governing the
sector and to address complaints concerning the sector.

Extractive Sector Companies

As companies gear up their exploration and operations, they will be required to conduct
project-level Environmental Impact Assessments (EIAs) or other due diligence to help them
understand the overall potential impacts of their sector and their project(s) on the country.
The Report provides a strategic review of the broader policy and legal frameworks relevant
to the sector. It also crystallises the acute issues that are central to operating in Tanzania
which require proactive management by extractive companies and thus provides a “bigger
picture” for companies coming into the country.

Local Communities and the Civil Society Organisations
(CS0s) that Support Them

The Report can be used to support local communities, who are generally the rights-holders
most directly impacted by extractive projects, to engage with companies and local
authorities, and call on international standards to support their case.
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National Civil Society Groups and the Media

The Report can also provide support to key societal voices so that they can participate in
policy development and project planning for the extractive sector, leveraging international
standards and approaches in their interventions.

Research Methodology

This Report is based on analysis of primary and secondary sources of information. Primary
sources included the Constitution of the United Republic of Tanzania of 1977, relevant
national legislation, judicial decisions, and regional and international instruments.
Secondary information informing the report includes textbooks, journal articles, conference
papers, and media articles; the main sources are cited in the bibliography.

Additionally, the Report is informed by field visits conducted by a Tanzanian legal
researcher in the regions of Arusha, Mtwara, Geita, Dar es Salaam, and Manyara between
August and December 2015. During the fieldwork, the researcher visited and interviewed
203 key informants, including: communities living around extractive operations; CHRAGG;
Government officials; CSOs working on issues at the nexus of extractive industry operations
and impacts on human rights, academia, and; extractive company officials.

During the field research, the researcher conducted focus group discussions (FGD) to collect
data from community members and key informant interviews (KIl) to obtain data from
Government institutions, NGOs, CSOs. See Annex | for a further description of the types of
research methods used and groups of stakeholders interviewed.
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